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Chapter 8
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What are the Legal Issues Associated with Foreign Ownership of Land?
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Contrary to popular belief, land ownership rules in Thailand, as they apply to foreigners, are quite
straightforward. Foreign individuals and foreign companies are not allowed to own any direct
interest in land unless an exception to this general rule applies. This restriction is disappointing
to many foreign investors who ideally would like to own the land occupied by their business
premises or their individual home. The above stated general rule is, however, quite clear and
allows for only limited exceptions, the most common of which are discussed below.
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1. Condominium Ownership
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Foreign individuals and foreign companies are allowed to hold title to condominium units in
buildings that qualify. There are some conditions however; the most potentially significant are
listed below.
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a. Financing

Rl B

The foreign individual or foreign company purchasing the condominium unit is generally required
to bring into Thailand 100% of the amount of the purchase price from a source offshore. This rule
is quite significant because it precludes the foreign purchaser from obtaining local financing in
Thailand for the purchase.

W S 2 8 . TT B A1 A N BA N ] 2 ) 38 5 R 4 0 5 sk AN N ZR I o IR A
LY, ROVEHRER 1 AME KSR ZR FE PRHUA Hh il 5 W S5 55 7 ) m] REE



100% of Condo

Foreign Purchaser Purchase Price Offshore Source
Bank Account <
BEAME S N AT N B 4 B SRR

- Bank issues evidence of receipt
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Normally what happens when a foreigner agrees to buy a condominium is that on the date
scheduled for the transfer of title, the foreign purchaser and seller of the condominium unit meet
at the Land Office in the district where the condominium is located. The presiding official will
require the parties to produce a number of documents, including evidence of receipt of the
purchase price from a source offshore issued by the purchaser’s bank. If the foreign purchaser
does not present this document, the official will not approve the transfer of title.
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There is an important exception to the above rule. Foreign individual condominium purchasers
holding a Permanent Resident Certificate are exempt from the above foreign remittance
requirement.
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A Permanent Residence Certificate is issued to long-term foreign residents of Thailand who
qualify. Note that in recent years, it has become more and more difficult to obtain a Permanent
Resident Certificate.
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b. Ratio of Foreign Ownership
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The presiding official at the Land Office will also require the seller of the condominium unit to
produce a letter from the condominium juristic person (the body that manages the condominium
building) stating the ratio of foreign owners to Thai owners in the building.
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The general rule is that foreigners may own no more than 49% of the total area space in the
building at any one time. If the proposed transfer would cause the building to exceed 49% foreign
ownership it would violate the above rule, and the official would reject the transfer.
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2. Land Ownership by Foreign Companies
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Foreign businesses classified as “foreign” according to the Foreign Business Act (see Chapter 3)
are generally not allowed to own any interest in land. You will recall one of the ways in which a
company may be classified as “foreign” is if non-Thai parties hold 50% or more of its shares.
Ownership of land is included under the category of “Land Trading” as specified in List 1 of the
Foreign Business Act (see Chapter 3, Appendix A). This means foreign companies are prohibited
from owning land unless the government grants a special exemption from this restriction (see
Section 3 and 4).
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If, on the other hand, Thai parties hold more than 50% of the company’s shares and more than
half of the company’s shareholders are Thai nationals, the company technically should have the
legal right to hold title to land according to the law. In this situation the company would not
technically fall under the definition of “foreign”; therefore, the restriction would not apply. In
practice, however, it is not quite that simple. When a Thai party wishes to sell land, the parties
must go to the Land Office of the district in which the land is located to transfer the title. At the
Land Office, the presiding official will request the purchasing company’s list of shareholders. In
practice, if the company’s foreign shareholders hold more than 39% of the shares of the purchasing
company the official will not approve the transfer.
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EXAMPLE: Suppose a Thai majority-held company with inactive foreign shareholders holding
45% of the total shares, wishes to purchase land. Even though this company technically qualifies
as a Thai company (non-foreign) according to applicable law, when the parties attempt to transfer
the title at the local Land Office the presiding official may withhold approval. This is because the
foreign shareholders hold 45% of the shares of the purchasing company.
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If the foreign shareholders instead held only 39% of the total shares and the transaction otherwise
qualifies, the presiding official would likely have approved the transfer of title.
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Because the above method has been used by foreigners to circumvent the restriction of the Thai
law, the law has become more rigid on the unlawful acquisition of land by foreigners. Establishing
a company with Thai majority ownership, where foreign shareholders are inactive, may be
regarded as using “nominees” to hold land ownership on behalf of the foreigners and is considered
an illegal method of facilitating foreign land ownership. Both the Thai individuals acting as
nominee and the foreigners involved may face fines and imprisonment.
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3. Industrial Estate Authority of Thailand - IEAT
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As discussed in Chapter 6, industrial estates are developed and managed by the Industrial Estate
Authority of Thailand (IEAT), a state enterprise attached to the Ministry of Industry. IEAT is
authorized to grant foreigners rights to own land within these estates. Industrial estates provide
the infrastructure necessary for industrial operations (such as ample electricity, water supply, flood
protection, wastewater treatment, solid waste disposal, etc).
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In order to purchase land on an industrial estate, the foreign applicant must receive a series of
approvals from the IEAT in Bangkok. This is normally not difficult, as long as the foreign
applicant’s primary activity on the property to be purchased will be manufacturing. Purchasing
land for speculation purposes is not allowed.
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The first approval the applicant must receive from IEAT is a Land Utilization License. In order
to receive this license, the applicant must already be established as a company with the Ministry
of Commerce. An applicant may not generally purchase such land as a branch, representative
office, or regional office. The applicant must then complete the requisite forms and submit them
together with the application fee (10,000 baht excluding VAT) to either the IEAT head office
located on Vipawadee Rangsit Road in Bangkok or at the located IEAT office where the factory
is located or online.
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This license is usually issued within one to two weeks of the submission of the online application.
After the license is issued, it must be renewed every four years.
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After the Land Utilization License is acquired, the next step is for the applicant to apply for the
Land Ownership License. The Land Ownership License serves as the notification to the Land
Department in the district where the land is located that the applicant has been granted permission
by IEAT to own the land. Once the applicant obtains this Land Ownership License, the purchaser
and the seller may go to the Land Office in the district where the land is located and effect transfer
of title.
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If the applicant intends to construct a factory on the land purchased he will also be required to
obtain a Construction License from the IEAT. The final step is for the purchaser to submit a
Notice to Start Industrial Operation to the IEAT. Note that other licenses and/or approvals may
also be required depending upon the company’s intended operations.
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4. Board of Investment - BOI
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As discussed in Chapter 6, the BOI is the branch of the Thai government set up to encourage
specific types of business projects in Thailand. Foreign companies that engage in these special
types of projects, and otherwise qualify, may receive special privileges, including the right to own
land. Unlike the land right granted by IEAT, the BOI is authorized to grant the right to own land
outside of Industrial Estates. This can be quite significant because the purchase price of land
outside an Industrial Estate is generally much less than inside. There may be other indirect
advantages in obtaining the right to own land outside industrial estates as well, such as less
likelihood of staff turnover and logistical advantages.
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5. Eastern Economic Corridor
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The Eastern Economic Corridor (EEC) is a large new initiative by the Thai government to attract
certain commercial and industrial projects to Thailand which use advanced, modern and
environmentally friendly technology, create innovation, and conform to the principle of
sustainable development. EEC projects may be located in three Eastern provinces Rayong,
Chonburi, and Chachoengsao and are divided into 10 zones (Special Economic Promotion Zones
or SEPZs). Qualifying foreign owned projects located in SEPZs may qualify to receive the
following special privileges with respect to land ownership.
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1. A foreign company operating in the SEPZ has the right to own land in the SEPZ to engage
in the permitted businesses without being required to obtain a license under the land code.
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2. The above-mentioned business operator also has the right to hold title to a condominium
for business operation or residential purposes with an exemption from the restrictions
normally applicable to foreign ownership of property under the condominium law.
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3. Alease of land and other immovable properties in the SEPZ, intended for the development
and promotion of any of the particular areas designated as Special Targeted Industries (See
Appendix A), may be leased for up to the maximum period of 50 years plus a one-time
renewal for not more than 49 years.
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4. However, if the foreign business operating in the SEPZ has been granted the right to hold
100% of the title to land and condominium as stated above, but has not engaged in the
approved business within three years or ceases the business operation, the operator must
sell such land within one year from the date of receipt of notice by the EEC Office.
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6. Title Search
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A very simple step that many foreign purchasers of property in Thailand overlook, is performing
a title search. This seems like common sense, but many foreigners make mistakes by not doing
it. You will almost always learn something new about the property by performing a title search.
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The legal status of the title is accessible to the general public at the local Land Office where the
land is located. By conducting a title search one can determine the land’s legal boundaries,
whether the land has registered liens, mortgages, leases, etc.
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7. Long Term Leases
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Many foreigners avoid the restrictions associated with owning land by instead leasing the
designated land over the long term. This option is generally completely acceptable, and the
foreigner may be afforded very broad rights to the land during the term of the lease. There are,
however, some legal and practical limitations associated with this option.
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Foreigners are generally allowed to lease land (outside an industrial estate) for up to 30 years.
Foreigners may (depending on the terms of the lease) also own improvements erected on the leased
property. However, no matter how broad the rights the foreign tenant has to the land during the
lease period, the foreigner does not own any interest in the land. This is a very important
distinction.
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If the foreign tenant wishes to divest his rights to the land, he will be limited to assigning those
rights to the land to a third party assignee (if the terms of the lease permit such assignment) or
waiting until the conclusion of the lease term. Because of this, the foreign tenant’s interest in the
land is generally regarded as much less marketable than if he owned the land outright.
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Also, in order to be enforceable after an initial three-year lease period, all leases of land for a
period of longer than three years must be registered with the local Land Office where the land is
located. After registration, the lease appears on the land title. If the lease is not registered, the
terms of the lease are enforceable for the initial three-year period only.
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EXAMPLE: Suppose a foreigner enters into a thirty-year lease of a plot of land, but does not
register the lease with the local Land Office. The lease would be enforceable by the foreign tenant
for the initial three-year period of the lease only.
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Registering the lease with the Land Department effectively places prospective third party
purchasers of the land on notice of the tenant’s rights to the land during the period of the lease.
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EXAMPLE: Suppose a foreign individual leases land for a period of 30 years and registers the
lease with the local Land Office. The owner of the land then sells the land to a third party without
mentioning the lease to the purchaser. That purchaser would acquire the land subject to the foreign
tenant’s rights for the remainder of the term of the lease. That is because by registering the lease
the foreign tenant placed all future purchasers of the land on notice that any purchase of the land
during the lease period would be subject to the current tenant’s rights.

BIF (G OMENRL S T — Pt AIAB04E, Y H-H A0 A 3 B T AL
AT, BE, T LR RO R R B T L A = T . %
R B 0 Y A - e 52 0 L R AR RO IR B . S DR s B AL B
7, SMEIRL DB AR IS5, 6 8L I 06 S BT R SR 24
.

8. Usufruct
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An alternative option sometimes used by foreigners is usufruct. A usufruct is a well established
land use concept whereby a landowner agrees to grant broad rights to a grantee (Thai or foreign).
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A usufruct right must be formalized in a written agreement between the landowner and the grantee
and registered for either a specific period or for the life of the grantee, at the local Land Office
where the land is situated. In exchange for a usufruct right, the grantee will normally pay a lump
sum to the landowner.
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EXAMPLE: A Danish national age 25 wishes to acquire broad rights to one rai of land with a
house in Rayong for the duration of his life and the land owner agrees. The parties may
accomplish this by entering into a usufruct agreement and registering the usufruct interest at the
local Land Office. The Danish national would then hold possessory rights to the land and house
until his death.
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EXAMPLE: Using the same basic fact as above, but this time the parties agree that the rights
period is to be 55 years. This would also be permissible. However, if the Danish national died
before the expiration of the 55 years the remaining years would go into his estate.
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Take special note that the registration of the usufruct may be rejected by the presiding land
official if it is determined that the arrangement was intended to circumvent land ownership
restrictions and to unlawfully enable a foreigner to own land.
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EXAMPLE: Same fact as above but here the Danish national wishes to register the usufruct
right for 50 rai. In this situation the land official may reject the registration application if he
believes the usufruct would be used as a way to circumvent land ownership restrictions.
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