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Chapter 10
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What are the Tax Issues Affecting Cross Border Transactions?
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This chapter focuses on two big issues concerning cross border transactions involving Thailand

companies:
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i. The use of bilateral Double Tax Avoidance Agreements (“DTAs”) to minimize standard
Thailand withholding taxes in common transactions; and
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il. Thailand’s transfer pricing rules.
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DTAs and Withholding Taxes
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Thailand currently has DTAs with the following 61 countries:
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Armenia W.3EJE V. Australia S XFV. Austria BLHIF] Bahrain ELAK
Bangladesh @ /IFZ[E  Belarus H{&%Z' 1 Belgium LA Bulgaria frANFE
Cambodia 5iiZ€ Canada 14K Chile &/F| China F[E

Chinese Taipei F'E 4L Cyprus ZE/R BT Czech Republic #5703 F1[E
Denmark F+Z# Estonia %2¥>JE V. Finland 77>% France {£[E

Germany 7£[E Hong Kong " E ¥ Hungary %) 5H] India FIEE

Indonesia FIEEJE VAV Ireland %% /K== Israel DA% Italy B KF| Japan HK
Korea #i[E Kuwait £H&kF Laos E#H Luxembourg / #x &

Malaysia K. Mauritius & HLRET Myanmar 4iif)) Nepal JE{H/R
Netherlands fi7 2= New Zealand #7V/5>= Norway #{/Z Oman [ &

Pakistan E23& 413 Philippines JE/# 3£ Poland %~ Romania %' 5 JE .
Russia &' #  Seychelles ZE15 /K Singapore #1 3  Slovenia 7% SCJE
South Africa ®§3F Spain Pi¥E%" Sri Lanka i 2> K Sweden Ffi it
Switzerland ¥+ Tajikistan 3535 5 73H  Turkey £ H-H  Ukraine 1% 77 %
United Arab Emirates Fi f7{F 365 25K [ UK & Northern Ireland #¢ [E f¢ Jb %% /R ==
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Parties to cross-border transactions may utilize to DTAs use to minimize exposure to double
taxation associated with cross-border transactions. Thai law attaches withholding taxes on many
types of payments made by Thailand parties to parties offshore. This withholding tax is deducted
at source and paid to the Revenue Department by the Thailand party making the payment offshore.
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Payments to parties offshore that are subject to withholding tax include, for example, royalties,
service fees, and dividends, as well as many other types of payments. The main function of DTAs
is to mitigate or eliminate the same income being taxed twice.
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Below are some of the benefits and requirements generally available under DTAs. As noted
above, Thailand has DTAs with many different countries. Although the terms of each of these
treaties are distinct, the basic principles used in each are quite similar.
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This chapter uses both the Thailand-US DTA (not to be confused with the Thailand-US Treaty of
Amity discussed in Chapter 4) and the Thailand-Japan DTA as examples to show how qualifying
Thailand parties can minimize withholding taxes and how provisions of tax treaties vary.
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Many issues associated with the use of DTA arise from the remuneration generated from services
or activities involving intellectual property or technical knowhow as in certain circumstances it is
difficult to definitively determine whether such remuneration is a Business Profit or a Royalty. If
it 1s a Business Profit and the party receiving such remuneration does not have or does not
constructively have “Permanent Establishment” in Thailand, such remuneration is not subject to
Thai tax. However, if such remuneration falls within the category of “Royalty”, it is subject to a
withholding tax, which could vary from 5% up to 15%.
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1. Business Profits

1. B LAE

“Business Profit” is a term used in DTAs but is not defined, except in the DTAs with Japan, the
United Kingdom, and the United States of America.
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DTA

B4 X Definition of “Business Profit”
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It is stipulated in paragraph 8 of Article 7 (concerning business profit) that:

“For the purpose of this Article, the term “income or profit” does not include
payments of any kind which is received in consideration of the use of, or the right
to use, any property (other than immovable property) which is not a property in

Japan respect of which the Royalty referred to in paragraph 3 of Article 12 are paid.”
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UK & | It is stipulated in paragraph (8) of Article 8 (concerning business profit) that:
North

“For the purpose of this Article the term “profits” does not include income from

Ireland i o

the operation of ships.
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It is stipulated in paragraph 8 of Article 7 (concerning business profit) that:

“For the purposes of the Convention, the term "business profits" means income
derived from any trade or business, including profits from the rental of ships,
aircraft and containers (including trailers, barges and related equipment for the
transport or containers), if such profits are not incidental to income from the

USA

operation of ships or aircraft in international traffic.”
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Loosely defined, a Business Profit, is income not falling within specific categories stipulated in
DTAs. Types of income specifically stipulated in DTAs are, for example, income generated from
immovable property, income generated from international transport, dividend, interest, royalty,
pension, and income earned by artists, public entertainers and athletes for their performances.
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A fee payable by a Thai party to a service provider offshore could be considered as a Business
Profit if the service provider:

1) resides in a country with a tax treaty with Thailand,

2) does not have the Permanent Establishment (whether actually or constructively), and

3) uses its own resources and know-how to solve the Thai party’s problem (no transfer of know-
how).
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The most common example of a service fee payment that may qualify as a business profit is a
payment for market research. Ordinarily, the Thai party’s payment for this service would be
subject to a 15% withholding tax.
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No Tax Treaty Applicable

Example: Marketing Research Fee 100 Baht

Service

Thailand Party = l&-------------------ooo— Hong Kong Party
(Service Receiver) (Service Provider)

Fee: 85 baht

Withholding
Tax Subject to| 15 baht
15%

v

Revenue
Department
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If, however, the service provider in this situation resides in a country with a DTA with Thailand,
and qualifies under the DTA, this payment would be exempt from withholding tax as a business
profit.
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Tax Treaty Applicable

Example: Marketing Research Fee 100 Baht

Service

Thailand Party #------------------------ Offshore Party
(Service Receiver) (Service Provider)

Fee: 100 baht

Potentially
exempt from
withholding tax as
business profit

v

Revenue
Department

* Note VAT (7%) applicable
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Another important payment classification stated in all tax treaties is royalty. The Thai Revenue
Code defines a royalty as “value received for goodwill, copyright, or any other right ....”.
Payments made to overseas entities that fall under the definition of a royalty are subject to a 15%

withholding tax.
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Revenue Code:

Thai Courts:

“Royalty” concept:

“value received for
goodwill, copyright,
or any other rights . . .”

value received for “all

rights which have a similar

nature as copyright and
goodwill, namely all
payments for intellectual
property rights . . .”

Expansive definition of royalty
(15% withholding tax)
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Royalties are most commonly licensing fees and other fees paid by the Thai party for the use of
patents, designs, trademarks, formulas, and other intellectual property rights.
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Thai courts, however, do not limit their definition of royalties to licensing fees only. In a number
of cases, Thai courts have ruled that specific types of service fees associated with the transfer of
know-how also fall under the definition of a royalty. This is very significant because it means
that services, which might otherwise qualify for exemption as a business profit, are specifically
included under the definition of a royalty and therefore subject to 15% withholding tax.
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One such case involved a Thai party that paid service fees to a Japanese company to send experts
to Thailand to give assistance and to control the planning of the production process in a paper
factory.
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“Royalty” Example (Case No. 3867/2531)
1) Japanese company sent experts to give

. . . Court ruled as
assistance and control planning of production “

Royalty (15%

2)  Under “Technical Assistance Agreement” withholding tax)

3) Court looked to true nature of relationship,
not just contract.
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These payments were made by the Thai company pursuant to a “Technical Assistance
Agreement.” The Court ruled that the payments were really for the transfer of know-how and
therefore, were royalties subject to withholding tax. In its decision, the Court looked to the true
nature of the relationship of the two parties and not merely to how the parties classified payment
in their contract.
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Whether a service fee falls under the definition of a royalty or qualifies as a business profit is not
an exact science. The following are some of the factors Thai courts have used when making a
determination:
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i. Type of Knowledge Transferred — if the knowledge to be transferred is more general in nature,
it tends to be a business profit: but if the knowledge is confidential, it tends to be a royalty.
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i1. Imparting Principle — if the purpose of the service being performed is for the offshore party to
impart knowledge to the Thai party, so that the Thai party can perform the service themselves
next time, the service fee tends to be a royalty: if the exchange is for the service provider to
use its own resources and know-how to solve the Thai party’s problem, it tends to be a business
profit.
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iii. Substance over Form — the court will look at the real relationship between the parties to
determine whether the payment is a royalty or business profit: they will not merely rely on the
way the parties characterize the relationship in the contract.
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Common Transactions

AL 5

Two common types of fee arrangements between Thailand parties and parties offshore are
licensing agreements and technical service agreements. In both of these situations the business

profit and royalty principles explained above will be important.
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Keep in mind that even though the basic framework of all of Thailand’s tax treaties with different
countries is the same, specific terms and definitions could be different; as you will see when we
apply first, the Thailand-US DTA, then the Thailand-Japan DTA, to the same set of facts.
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1. Licensing Agreements

1. ¥R MY

The most common way in which multinationals transfer intellectual property rights and

technology to Thailand is through licensing agreements.

i [T 2 ) 1) 2 R e LR SRR P BRI S AR PR e I 8 3 v ml B add

Licensing Fee

No Tax Treaty Applicable

License to use
intellectual property

Thailand Party
(Licensee)

Offshore Party
(Licensor)

Fee subject to
15%
withholding tax

v

Licensing Fee
Payment

Revenue
Department

* Note VAT (7%) applicable
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In the above example, the offshore party licenses the use of intellectual property rights to a Thai
party, and the Thai party then pays a fee to the offshore licensor for the use of these rights. As a
licensing agreement is by definition a transfer of know-how, the Thai party’s payment would fall
under the definition of a royalty and therefore, be subject to a 15% withholding tax.
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a. Thailand-US DTA
a. 22 [ 36 H @ e W E AR 2

Suppose the above offshore party resides in the US. The Thailand-US DTA divides royalties into
three categories: A, B, and C.
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Thai-US DTA Royalties Categories:

1) Category A » 5% Withholding Tax
2) Category B » 8% Withholding Tax
3) Category C » 15% Withholding Tax
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Royalties falling under category A are subject to only 5 % withholding.
“ASAFVF RS 2R S0 85 % H TR 3o

Category A Royalties

“ The use or the right to use any copyright
of literary, artistic or scientific work,

) . . . 5% withholding tax
including software, motion pictures applicable
and works on film, tape or other means of
reproduction for use in connection with
radio and TV broadcasting”
“ARISVFRLIE T 97 -
RIS ZARBRHAE S B RROBUE P s R A
SRS . B B A S L1 i, — G ShHITAIL
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Royalties falling under Category B are subject to only 8% withholding. This includes equipment
rentals.

BIRAFVFRUE I 287, O se MR HAEN, X FHEN8% M IR -
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Category B Royalties
% withholding t
“The use or the right to use industrial, 8% WItAo ding tax
. e . , applicable

commercial or scientific equipment.’
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Royalties falling under Category C are subject to the withholding tax rate of 15%.
“C RAFF VPR H 28 75 5440 15% I TN B .

Category C Royalties

“...the use or the right to use any

patent, trademark, design or model, plan, 15% withholding tax
secret formula or process, or for applicable

information concerning industrial,
commercial or scientific experiments.”
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The language in Category C includes, “secret formula or process, or for information concerning
industrial, commercial, or scientific experiments.” This is significant, particularly in a technology
transfer situation, as this language makes this the “catch-all” category.

“C RAFFRUE I P AR BB L T BR L 2, B R Dk, Rl ERR A2 I R, X —
MICHEE, Rl RAAREALIGOT, BOYRX AR 1R300,

Many kinds of licensing fees paid by Thai parties to US licensors fall under Category C and so
are subject to the full 15% withholding tax. For simplicity’s sake these categories are referred to
as Category 5(%), Category 8(%) and Category 15(%).
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When US parties plan to license the use of intellectual property rights or technology to a Thai
company it is very important for both parties to be conscious of the language used in the agreement
setting forth the arrangement. Many Thai companies make mistakes in this area by using language
in the agreement that makes it seem as though the transaction belongs in Category 15 when it
really falls under Category 5.

236 [ 77 T RKs R0 R 7 B EEOR B A VAT 25 28 [l A ), 007 R B A AE S AE
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EXAMPLE: Suppose a US party is licensing the use of software to the Thai party. The software
contains graphics developed by the US company. Because “the right to use software” is
specifically included in Category 5 the payment should be subject to only 5% withholding.
A ABRVSE E DT IEER PR E A A B E B EE AR IR EIE . BT
A5 FH A BRI R0 5 AE 5% R, DRI SN AN 32 31 5% F TN 5K (1) R

Example: License to Use Graphics Software
1) Should fall under Category A (5% withholding)
2) However, referred to in contract as “business process materials”

3) Characterization misleading, so Revenue Department may argue
belongs in Category C (15% withholding).
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In the contract, the parties refer to the software as “Business Process Materials.” If the Thai party
is later audited, the Revenue Department may argue that the royalty should have been classified
under Category 15 (as ‘“secret formula or process”), rather than Category 5 (“right to use
software”), because the term “Business Process Material,” on the surface, makes it seem as though
the payment falls under Category 15. To avoid mistakes like this, always make sure that your
attorney refers to the language in the applicable treaty before drafting the licensing

agreement.
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b. Thailand-Japan DTA

b. FRH - H A8 5 XUE AR €

The situation in the previous example is changed to make the party licensing the software a Japan
party rather than a US party.

AR AT A1 5 FP R PV ) ISR BT BE eSO HASTT

Transfer right to
Thailand Party use software Japan Party
(Licensee) [ -7 7777777TtTmTT)l (Licensor)
Licensing Fee
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Unlike the US DTA, the Japan DTA places all royalties under the same category and effectively
makes all payments of royalties made by a Thailand party subject to 15% withholding.
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In our example the Thai-Japan DTA is not helpful to the Thailand party because the tax rate set
forth for royalties in the treaty (15% of the amount of the royalty) is the same rate applicable even
if no tax treaty was utilized.
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2. Technical Service Agreements

2. FEARMRSSHK

In a technical service agreement, the Thai party is outsourcing specific services to a party offshore.
In return for the service, the Thai party pays a fee. Normally, such a fee would be subject to
withholding tax.

FERARARSS il R, ZR B PR e I S5 A g b5 o AR IR SS R Bl 28 BTS2 A)
—ERI B JEH, MRS R BN TR .
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No Treaty Applicable

Example: Technical Services Agreement

Service Provided

Thailand Party | ¢---------------------4 Offshore Party

(Service Receiver) i | (Service Provider)
Service Fee

Generally subject to
15% withholding tax

A4

Thailand Revenue
Department

* Note VAT (7%) also applicable.
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However, if the service provider, resides in a country with a tax treaty with Thailand, has
permanent establishment in Thailand, and the service fee otherwise qualifies as a business profit,
the payment may qualify for exemption from withholding tax.
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Treaty Applicable

Example: Technical Services Agreement

Service Provided

Thailand Party L ———————————————————— Japan Party
(Service Receiver) (Service Provider)
Service Fee
Potentially, exempt
from 15%
withholding tax

Thailand Revenue
Department

* Note VAT (7%) also applicable.
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EXAMPLE: A Thailand company engages a US company to source raw materials for use in its
factory in Thailand. The purpose of this transaction is not for the US company to teach the Thai
company how to do anything. Instead, the US company would use its own knowledge and
resources to solve the Thai company’s problem: finding raw materials. The income generated
from this transaction would qualify as a business profit, making it exempt from withholding tax.
If we changed the facts in the example to make the service provider sourcing raw materials a Japan

17



party rather than a US party, the outcome would be the same. Under both treaties the transaction
would qualify for exemption as a business profit.

s —FXBRE AT RAE S E AR DY AR, ORERE L) P s
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Transfer Pricing

BBEm

The term “transfer pricing” refers to the way the stated price of goods or services, in a given
transaction impacts the parties’ respective tax exposure.

e e R AR AERE S T, T A R 55 () R AR AN A 52 %05 4% B B B LK) 3

Payment
Purchaser |¢ Seller
(Thailand)  [~=======7=========----- »  (Offshore)
Goods/services
* Corporate income tax
is normally 20%
. (NEN
W37 CRED o WHET GBI
P i/ IR 5%

* N ) TS B IE 5 N 20%

The issue here is that the Thailand Revenue Department wants to prevent multinationals from

manipulating the price of goods and services in intergroup transactions as a way to evade tax in
Thailand.

X B[ 1] T2 R 55 =) A B2 B L0 ] 2 W) R SR T N RS B R RN T b A I 55 A7 4% LA
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1. Applicable Rules
LERME

Transfer pricing rules determine whether the value placed on a transaction is adequate for
corporate income tax purposes.

PR e M MR B 5 52 2 5 I 2 515 B Al B AR H IR AR 265K

18



EXAMPLE: Suppose a Thai manufacturer sells finished products to a distributor in Hong Kong
for 40% of the product’s final sale price. Is this purchase price sufficient for the purpose of
calculating corporate income tax payable in Thailand? The answer: It depends.

A AR S ZRE G R DA e 2 A T 40 %6 B KR B B R 48 B RO 240
T o X AN SRS T T SR [ RSN AL PR R BT ? 5 ARG HLITTE -

The standard the Revenue Department uses to examine the value placed on transactions is “market
price.” The theory is that the Thai firm should receive a sum for the transaction equal to its market
price in order to pay the appropriate amount of tax with regard to the transaction.

Big5 Ja T8 B AL o e b i s, Bie b, RE AR NIZE] S K2k
FEERIAE Gk, DMERZAE 55 S I 2 B

If the Revenue Department determines that the value assigned to a transaction is lower than the
market value, the assessment officer has the power to assess the transaction. If the department
determines that the value assigned by the parties is higher than the market value, the assessment
officer also has the power to assess the transaction.

U RAE 55 JR A 52 P o0 BE 22 o AR T A, YA B A BT 158 5 dt A7 Al 4
RBLSS R 2 5 oy TS i T i, PR B 3 IR BN AL S AT VA -

A major issue presented by Thailand’s transfer pricing rules concerns the definition of market
price. The market price for a transaction depends upon many real world business factors,
including market information, business functions, risks, macro-economic circumstances, and
environmental considerations.

7% [ B 7% 78 R DU A7 ) — A B 2 ) s B T U A O E Lo 58 5 B T S A A B 1V
ZUBRRNE, BRI R WS ThA . K. BRI .

The determination of market price is often a source of debate between the Revenue Department
and taxpayers. Market price is defined as “a price, service fee, or interest that would be agreed in
good faith between independent parties when transferring property, performing services, or
lending money commercially...”

30 M (R R 3 0 A2 B 55 R AN AN BN Z 8] SR AR e T I A% D 0 SO R e ik 7
~ PRBUAR S5 R M R AR DY S R, ST NS R P R AR RS B B

E ”
AN

The term “independent parties” is defined as “parties without any direct or indirect relationship in
terms of management, control, or capital contribution.” From the definitions of “market price”
and “independent parties” we can infer that the Revenue Department may:

ST HN ] [ SRR B P BB AN T A AT B A OGR4
FHNo 7 TR A IRSL 22 N5 SO, FRATT ) AR H B 55 R T RE 2 -

i. Investigate whether the parties to a transaction are independent parties as defined by the above
rules; and

i B 5 & TR BT LA ERUE I e ORI 2 F N

ii. If the transaction is not between independent parties, ascertain whether or not the parties
assigned the value to the transaction as if they had been independent parties.

i WIRAZ Gy ANFEAEIOL BN Z RIBEAT (0, WA RE 25 7 A& 4L ML S 5 N7 e 1
25 E.
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Many times companies enter into transactions with related organizations. This may mean that one
of the parties to the transaction is a shareholder or director of the other party, or that the companies
have some other direct or indirect relationship. These transactions are commonly referred to as
inter-group transactions.

REWHE, A6 SHRHIHATL S . ZXATRERMWE L 5 I —T7 /& 73— 7 R OR B 55
» BCE IR A AR HA ELRR BRI R AR . IR AT 5 8 W AR N ERRIN AL 5 o

The definitions of “market price” and “independent parties” allow the Revenue Department to
scrutinize the values parties assign in inter-group transactions more closely than they would if the
transaction was between independent parties.

“T O M FnePRSZ 24 S5 N\ BYE SUE A 55 J= ) DA SE ™ A% i B 52 5 B 7 R AR N AL o
SYECRIIME > ELEIRNT 2 F N (A BEAT 28 S I BE N ™4

EXAMPLE: Using the previous example, suppose that the Hong Kong distributor to which the
Thai company sells the finished goods also owns a single share of the Thai company. The Thai
company is later assessed by the department, and the transaction is examined.

il AR ARSI, BB R SR TR E A F ARG, IR A R E
Nty . RE AT Z RS WRLSS R IE, XREZRH BRI A,

According to the above rules, because the Hong Kong distributor holds one share of the Thai
company, the two parties do not qualify as independent parties. Since they do not qualify as such,
the Revenue Department may more meticulously examine their transaction than it would
otherwise.

RAELAERE, BT HFBLWEERE AR — KB, ZWDES T ATFEMALY
FANKE Lo BOYENIARTEMAL2E NI S, Biss Rl ae 2 U ARG &L A4
s A EATNAL 5 .

Many multinationals engage accounting firms to help substantiate their market price strategy by
providing average prices applicable for particular goods and services in a sector. This is normally
a good investment as it gives the taxpayer a means of defending the transfer pricing strategy used,
in case he is later audited. Even then, however, the market price of goods or services traded on
an inter-group level is difficult to establish clearly.

VF 25 [ A 5 W5 2 V12 55 SR B E BA A AT TR T 7 A A% SR, 3R & FH T4 g ATk
P n AR 5 P i o I e — AN RIIR BT, OV BOVIB SR B T —FR BEE
BEMRME T, DB B Esz st B@Eat, RN S MRy s i
G M ATS SR ME L B A 7E

2. Accepted Valuation Methods
2. AT EEZ MG ELTT ¥

Thailand’s transfer pricing rules include three valuation methods designated by the Revenue
Department to assist parties in knowing what valuation methods are considered sufficient by the
Revenue Department in a given situation. They are: Comparable Uncontrolled Price, Resale Price,
Cost Plus; however, if these three methods cannot be applied for service fees or interest, other
methods that are internationally accepted, and are commercially appropriate to the situation with
respect to the transfer may also be applied.

75 [ A B % 5 A RN B 45 B B 55 R i 8 =Rl (B 3%, ARSI 07 1 MBAERS 2 16 0L T AL
F RN IR EAEE TV E R R . BATR: FIHARRZIEHIN AL BEM&E. B
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Appendix A presents the guidelines the Revenue Department has set forth with regard to the
calculation of market price, using each of these methods.

Btk A4 T BLSS Rk T TR R A TR T A% 18 S 7 8

Also, taxpayers may submit their transfer pricing strategy to the Revenue Department for approval
in advance. This allows the Revenue Department to raise issues or objections it may have
associated with the company’s transfer pricing strategy before implementation.

BEAL, AR AT BAFR e 1A B 55 R 5 S ABATT IR % 2 5 A Siemss ASRAG AL Ve X451 55 R fig
G E St 2 AU S H 15 28 B B RS 58 1 SR AT DR 1 ) i B 5 1

Jointly produced by Seri Manop & Doyle and Hylands Law Firm
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TelHi%: (662) 693 2036

Faxf£E: (662) 693 4189
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https://www.serimanop.com/chinese.php
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District, Bangkok 10310, Thailand
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