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What are the Legal Issues Associated with Firing and Laying Off Staff?
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Chapters 1 through 5 focused primarily on regulatory rules and procedures in Thailand. If an
investor does not follow these rules, he may be subject to penalties, but normally the extent of his
liability is fixed. The same is not true of the potential liability associated with firing or laying off
staff. This makes the consequences of mistakes in this area of the law potentially much more
costly.
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Termination Situations
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There are only three common employee termination situations:
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i. Layoffs;
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ii. Firing staff for underperformance; and
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iii. Firing staff for gross misconduct.
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In each of these situations, keep in mind that the reason given for the termination is very important
because it can affect the employer’s potential liability.
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1. Layoffs
1. & A

In a layoff situation the reason for termination does not have anything to do with the employee’s
performance; rather it is due to the company’s economic performance. Even if the employee’s



performance has been terrible, the employer should not mention that as the reason for the
termination.

FERGITE LY, &b JE R RN EK S R TRRIE R, 2Ry~ w45 .
B O3 TR AR RORERE, e A NAIZR I A &b e R .

|

Normally, Thai law requires companies to pay employees compensation upon termination. In a
layoff situation, the company’s obligation to pay termination compensation is clear. The issue is
— how much is payable?
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EXAMPLE: Suppose you decide to lay off one of your managers due to the company’s poor
financial circumstances. The manager has no contract, and has worked for the company for 13
months. His salary is 51,000 baht per month, and he is to be given notice of the layoff on June
15™.
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The first thing to do is determine how much termination compensation is payable to the employee.
Termination compensation is divided into two parts: severance, and payment in lieu of notice.
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a. Severance

a. B AMESE

Severance is calculated based on two factors: the employee’s current wage rate and his length of
employment.
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Severance Calculation Summary
Employee worked consecutively for

1) At least 120 days, but less than 1 year —— 30 days’ wages
2) At least 1 year, but less than 3 years — 90 days’ wages
3) At least 3 years, but less than 6 years ——— 180 days’ wages
4) At least 6 years, but less than 10 years — 240 days’ wages
5) At least 10 years, but less than 20 years—— 300 days’ wages

6) More than 20 years — 400 days’ wages
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The above chart shows the legal requirements for severance. In our example, the manager has
been employed for 13 months. Therefore, the company would be required to pay severance equal
to 90 days’ wages. (13 months is over one year, but less than three years, so the employee’s
severance is set at 90 days’ wages). This employee makes 51,000 baht per month. Therefore, the
severance payable would be calculated as follows:
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Severance Calculation:
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51,000 baht / 30 days = 1,700 baht daily wage
51,000 Z&%k /30 K = 1,700 Z=8k H #i

90 day’s wages x 1,700 baht daily wage = 153,000 baht severance
90 RIFLHE x 1,700 Z8k H#r = 153,000 ZRERHI L AME <




In this example the employee’s remuneration package is only a basic salary, so the amount of
severance payable to the employee is quite clear. Sometimes, however, the amount of severance
payable will not be this clear.

AT, BTHE A R R AR TS, B, NATES & TR 25 aMe e B
RIGER. A, A NATRE M e EOF A2 B .

EXAMPLE: Let’s change the above facts so that, together with his salary, the employee also
receives the following items as part of his remuneration package
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1) 13" month bonus

2) Incentive bonus Depends on whether

classified as wage or benefit
3) Housing allowance

4) Car provided
5) Phone provided —

1) 13 %
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Would these items be included in the employee’s severance calculation? It depends on whether
they would be classified as a “wage” or a “benefit.” You would need to talk with your lawyer to
determine this. But be aware this issue comes up frequently.
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b. Notice
b. BH

Thai law requires that a company gives an employee a minimum of one payment period notice of
termination or payment in lieu of notice of termination.
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EXAMPLE: Suppose you give notice of termination to an employee on June 15%. The company
would, therefore, either have to allow the employee to work until July 31%, or terminate the
employee effective immediately and pay their full wages as if they had worked until July 31*.
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Now, suppose you want the employee to leave immediately. If that is the case, you should pay
them severance plus salary for June and July.
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Example: Employee given notice on June 15%
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Termination compensation calculation:
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153,000 baht (severance) + 102,000 baht (June and July salary) = 255,000 baht total

(payable on June 15)
153,000 &8k (L5 4M=4) + 102,000 Z=%8k (6 AF 7 A T.%) = &3k 255,000
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This amount is payable on the day termination is effective. So if his last day is June 15, then
total compensation is payable on June 15", Upon paying the employee in full, you should request
that they sign a receipt stating the amount of termination compensation paid together with a release
stating the employee agrees not to sue the company later on.
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Layoff Documentation:
B

Upon payment of termination compensation have the employee sign:

FESCAMREAMES S, 1k 5 T2 DU S0

1. A receipt (stating amount paid)
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2. A release (stating they will not sue the company)
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(See sample release presented in Appendix A.)
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2. Underperformance

2. G LANREMEAE T AR



The second situation involves firing an employee for underperformance. This might be an
employee who always comes to work late, or a salesman who does not sell, or anyone that
consistently underperforms.
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In an underperformance situation the employer is normally required to pay severance, just as in
the layoff example. There are, however, exceptions. Thai law affords six exceptions to the
severance requirement rule. If any of these exceptions apply, the company is not required to pay
severance.
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Employer is not required to pay termination compensation
To an employee terminated under any of the following conditions:
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1)  Performs his duties dishonestly, or intentionally commits a criminal act against the
employers.
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i1)  Intentionally causes the employer to suffer losses.

i) WO IE e E k.

iii) Performs an act of gross negligence which causes the employer to suffer severe losses.
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iv)  Violates the employer’s work rules, regulations or orders, which are legal and fair,
and the employer has already given a written warning; except in serious situations
for which the employer is not required to give a warning. The written warning
shall be effective for a period of one year from the date of the violation by the
employee.
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v)  Neglects duties for a period of three consecutive work days without a reasonable cause,
whether or not there is a holiday intervening in such period.
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vi) Has been imprisoned by a final judgment, including for offenses arising out of
negligent acts, or for petty offenses which cause damage to the employer.
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If the employer does not wish to pay severance in an underperformance situation that employer
will most likely look to exception (iv).
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In order for exception iv) to apply:

1.

ii.

The company work rules must be legal and fair;

A prior written warning must have been issued; and

iii. As the warning letter issued is only effective for a period of one year, termination must occur

within that period.
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EXAMPLE: Suppose one of your employees comes to work at 9:15 a.m. every day. Your
company’s working regulations clearly state that all staff are to come in at 8:30 a.m. You make
the decision to fire them.

il BRI —AN 2 AR RERAE 21 9:15 Bk TAE RN 53w B9 AR R E B 45
A R TIMZHE BT 8:30 BITK . VR E M iz 02 L.



Underperformance Situation Options:
1) Lay employee off Conservative
(Pay termination compensation) Approach
2) Fire employee Aggressive
(Do not pay termination compensation) Approach
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The safest tactic is to lay the employee off. By doing so you are saying that you are terminating
the employee because of the underperformance, or breach of company work rules (resulting from
the employee’s conduct), but that the company will pay full termination compensation just as in
the previous example. Sometimes, however, an employer may choose to not pay the severance.
A AR S R e 03 o SRR R R I D 53 T AN BE AT AT B e 2 =] TAF
M CH A THAT N REBO & IE R TR shaF, HAR &S e R M &,
FUERT— M b —FE. SR, AR T AT Re e B AN SO R AN 2

If the latter is the case, a company should recognize that there is risk involved. If the company
fires an employee and does not pay severance, the employee may sue the company in the Labor
Court.
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Aggressive Strategy:
otk SR

1) Thoroughly document when employee arrives for work
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2) Present warning letter

LEn

3) Present notice of termination (Keep it simple)
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If an employer chooses an aggressive strategy, they should firstly thoroughly document the dates
and times when the employee came to work late. Then, after a period of time, issue a warning
letter to the employee stating those dates and times. Finally, after a reasonable amount of time, if
there is no improvement, the employee can be fired.
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When the employee is notified in writing that they are fired, the employer should state the reason
for termination is that the employee did not follow the company’s rules concerning working hours.
The notice should not state anything else. Keep it simple.
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The termination should be effective immediately, so the employee should be required to return all
property, collect their belongings, and leave the workplace.
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3. Gross Misconduct
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Firing an employee for gross misconduct has the greatest potential for disputes to arise. Gross
misconduct refers to really bad behavior. This might be the “accountant that steals™ situation.
Here, the biggest issue is getting the employee out of the office as quickly as possible without
hurting the company’s legal position.

PR] 7™ B A0 A PR LR AT RE S R+ AR R ST N, XA RER
TGN . XMIEOL T, BORRI AR R Rk R TR A%, RN AREAF R
ERSLY .

EXAMPLE: Suppose you as the manager, learn that your accountant has been stealing. The first
thing that you should do is thoroughly check your facts; you need to have very reliable proof that
the theft took place before you do anything. Such proof might come from a reliable eyewitness
who saw the accountant take the money out of the safe and put it into their pocket. If the evidence
is from an eyewitness, that person should be willing and available to testify in court if necessary.
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One way to deal with this situation would be to call the accountant into your office and explain
the conduct that recently came to your attention. Then, place two documents in front of them.
One would be a letter of resignation stating that the accountant is resigning from the company for
personal reasons; the other would be a termination letter stating theft as the reason for termination.
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You would tell the accountant that if they do not sign the letter of resignation and return the
amount stolen, they will be fired immediately and reported to the police. The objective here is for
the employee to be ashamed, return the money, and leave quietly. But, of course, that’s not always
going to happen. If the employee refuses to sign the resignation letter, present them with the
termination letter stating theft as the reason for the termination.
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Whether the employee chooses resignation or termination, they should be required to collect their
things, return all company property, and leave the premises.
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Resignation Scenario Termination Scenario
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1) Present resignation letter 1) Present termination letter
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2) Have the employee collect things, return | 2) Inform attorney

property, leave immediately SR IKEA ]

ik R TR HIE AR I SZEY | 3) File police report
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4) Have the employee collect things, return

property, leave immediately
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Court Proceedings
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What happens when disputes do arise? Normally, the angry employee will contact a lawyer, and
the lawyer will write a demand letter to the company.
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After receiving such a letter the company will have the choice of either negotiating with the
lawyer; or refusing to negotiate and waiting for the employee to file a claim against the company
in the Labor Court. When presented with a choice between negotiating, and refusing to negotiate,
the company should normally at least attempt to negotiate.
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The main reason the company should at least consider negotiating is to stay out of the Labor Court.
After the employee files a claim, the first thing the Labor Court will likely do is try to get the two
parties to negotiate a compromise. Even if the company did everything correctly, the Labor Court
judge will often try to facilitate a compromise by encouraging the company to negotiate with the
employee. Therefore, if there is any potential for a settlement it should be pursued before the
claim is filed.
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When negotiations fail and staff bring claims against employers, these claims often come in one
of the following forms:

i.  Termination compensation (for severance and notice);
1i. Unfair dismissal; and

iii. Defamation.
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iii. HEDS

According to the general rule, if the company is found guilty of unfair dismissal the court may
add an additional one month’s compensation for each year the employee has worked for the
company as the employee’s damages. In assessing whether or not unfair dismissal is applicable
the court may use factors such as the employee’s earning capacity, age, and the likelihood of the
employee being able to find another job. In a claim for defamation, the employee is alleging that
the employer has damaged his reputation in the market.
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EXAMPLE: A company fires an employee who has worked for the company for five years. The
employee sues the company for unfair dismissal and wins. As mentioned above, the normal
practice is for the court to award the employee one month’s wages for each of the years they have
worked for the company. In this case, it would be five months wages, in addition to the
termination compensation applicable.
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Because the stakes are high, it is very important that you act carefully. If you are not sure how to
handle an employee layoff or firing situation contact a lawyer, your Head of Human Resources,
or someone that knows the applicable rules.

KA RS AR =, BT DR B R AR AT S W SRARAN A 2 G ey Ak B, 073 B A e TR
THIEOL, IEBCREIN. A J7 5 328 B 1 fdd AU N .
Advice:
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The following are just a few specific points you should keep in mind to prepare for the above
types of situation:
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1. Choose your battles carefully.

1. P PR B A A

The only reason to purposefully go to court is if you want to send a message to your remaining
staff. Take the “accountant that steals” situation. If the employee steals from you and then sues
your company in the Labor Court for not paying severance, you may not want to negotiate with
them. Why? Because you would be sending the wrong message to your remaining staff. In such
a situation dig your heels in and defend. Otherwise, try to negotiate.
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2. Re-examine your working regulations.

2. B BRI T/ENE.

All companies with more than 10 employees are required to have working regulations on file.
These rules (together with individual employment contracts, if in existence) are the terms of
employment for the staff.
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Remember, the law is a floor, not a ceiling. This means that your company’s work regulations
cannot give employees less than the law requires, but your working regulations can give them
more.
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EXAMPLE: An employer specifies a probation period in the company’s working rules of 119
days. If the company terminates an employee within those initial 119 days, the company should
not incur the obligation to pay severance.
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If your working regulations specify two or three warning letters are required before firing someone
for underperformance, then that’s what is required. It does not matter that the law only requires
one warning letter prior to termination.
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Note that if you give more than the law requires in your working regulations or the employee’s

contract, those additional rights are enforceable by the employee. To avoid such situations, think
twice before you give employees more rights than the law requires.
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3. Consider hiring on a project basis.

3. FBETHH #ATHE.

A project is a job that has a definite beginning, a definite ending, and normally is not longer than
two years in duration. If a company hires new staff on a project basis, the company may be able
to avoid the requirement to pay severance at the end of the project. In order to do this, the project
must be properly defined. Simply stating in the employment contract that the employment is
renewable annually is not enough. Note that specific rules and exceptions apply here.
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4. Severance requirements apply equally to foreign staff and Thai staff.
4. ZGEAME R AP E T T2 [ A TR SR .

The exact same rules apply to foreigners as to Thai staff.
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EXAMPLE: Suppose your employment contract states that the company is required to give an
employee six months’ notice of termination. The contract does not mention severance. The
employee is then terminated effective immediately.
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They could argue that they are entitled to the six months' wages (as payment in lieu of notice) in
accordance with the employment contract and severance under Thai law. As mentioned before,
severance and payment in lieu of notice are completely separate legal requirements and both
would be applicable.
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