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Chapter 3
B=F

What are the Legal Issues Associated with Operating as a Foreign-held
Company?
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Thai law regulates the activities in which companies designated as “foreign” may engage. Some
are completely prohibited, some may be engaged in with prior approval from a designated
government agency only, and some do not require any special approval at all. This chapter
discusses the applicable rules associated with operating a business as a foreign company.
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1. Definition of Foreign
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According to Thai law, a company is foreign if it is registered under the laws of:
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1. Another country (including all branches, representative offices, and regional offices of
overseas companies operating in Thailand) or
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ii. Thailand, and 50% or more of its shares are held by non-Thais (individuals or business
entities).

ii. ZE, H 50% 50 2 Mt AR E AR (D ABREDNLseE) F4;

EXAMPLE: Suppose a company has three shareholders and a total of 10,000 shares. One of the
shareholders is German and the other two are Thai. If the German owns 5,000 shares, the company
will be classified as foreign and therefore subject to special regulations. Conversely, if this
company has two German shareholders and one Thai shareholder and the Thai holds 51 percent
of the shares and the German shareholders hold 49%, the company would not be classified as
foreign and therefore not be subject to the special regulations.
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2. Regulated Activities
2. B S

Regulated activities are stated in the Foreign Business Act and are divided into three groups: List
1, List 2, and List 3.
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Activities stated in List 1 are designated as, “businesses not permitted for foreigners to operate
due to special reasons.” Foreign companies are completely restricted from engaging in activities
contained in List 1. Appendix A contains the List 1 activities.
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Activities stated in List 2 are designated as, “businesses related to national safety or security, or
affecting arts and culture, traditional and folk handicraft, or natural resources and environment.”
Foreign companies may only engage in the activities stated in List 2 with prior Cabinet approval.
Appendix B contains the List 2 activities.
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Activities stated in List 3 are designated as, “businesses which Thai nationals are not yet ready to
compete with foreigners.” In order to engage in activities stated in List 3, the foreign company
must apply for and obtain a Foreign Business License prior to commencing the activity. Appendix
C contains the List 3 activities.
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Note that there are two common exceptions to the above-stated rules.
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i. If the foreign company obtains an exemption from the Board of Investment or the Industrial
Estates Authority of Thailand (see Chapter 6).
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i1. If the foreign company is a US company which qualifies for Treaty of Amity protection (see
Chapter 4).
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Take special note of three things. One, a foreign held company manufacturing its own goods
under its own brand for either domestic sale or export is not mentioned in any of the three lists.
This means that a foreign company may engage in manufacturing and selling its own branded
products without obtaining any special permission from the Ministry of Commerce (provided that



the manufactured items themselves are not subject to restrictions, such as Thai handicrafts and
firearms).
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Two, note that “other service businesses” are shown in List 3. This effectively serves as a “catch-
all” service category. That means if the foreign company is to provide a service not otherwise
contained in List 3, the company must still apply for, and obtain a Foreign Business License prior
to commencing operation. This category includes the business activity of leasing both fixed and
non-fixed assets. Also, the activities which representative offices and regional offices are allowed
to engage in (see Chapter 1) are all services which fall within this category.
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Three, note that special rules apply if the foreign company plans to engage in the activities of
“retail sale of goods” or “wholesale sale of goods.” Both of these activities are contained in List
3; therefore, in order for a foreign company to engage in either of them the company must first
apply for and obtain a Foreign Business License.
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This is a source of difficulty for many foreign investors because if they want to engage in the
general activity of “trading of goods” meaning retail selling, wholesale selling, or both these are
in List 3 and restricted. Thai law, however, grants narrow exceptions to the Foreign Business
License requirement for those foreign companies seeking to engage in retail selling and/or
wholesale selling. These exceptions are linked to the amount of the foreign company’s registered
capital.
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For a foreign company to engage in the activity of retail selling, the exception is that if the
company has a registered capital of 100 million baht (fully paid up) or more, or capital for each
retail store of 20 million baht or more, the company is exempt from the Foreign Business License
requirement.
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EXAMPLE: A German company establishes a subsidiary in Thailand to engage in wholesale
selling to resellers in Thailand and retail selling to end customers in Thailand. In this situation,



the minimum capital needed for the company to avoid the Foreign Business License requirement
would be 200 million baht.
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For a foreign company to engage in the activity of wholesale selling, the exception that if the
company has 100 million baht capital or more for each of its wholesale stores, the company is
exempt from the Foreign Business License requirement.
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Also, note that a foreign company engaging in the activity of offshore trading (where there is no

sale of goods or trading locally in Thailand), does not fall under the restrictions of the Foreign

Business Act and such activity may be operated by the foreign company without the requirement

of a Foreign Business License.
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Foreign companies operating in Thailand that do not require a Foreign Business License must
maintain a minimum registered capital of two (2) million baht. On the other hand, foreign
companies that are required to obtain a Foreign Business License must have at least three (3)
million baht in registered capital for each business activity that they intend to undertake. It should
be noted that the Ministry of Commerce (MOC), at its discretion, may require a higher amount of
registered capital if it deems it necessary due to the specific nature and scope of the business
activities being conducted.
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EXAMPLE: A German company operates two wholly owned subsidiaries in Thailand: one
engages in manufacturing products under its own brand for export and sale overseas and,
therefore, is not required to obtain a Foreign Business License; the other engaging in the service
of equipment maintenance, is required to obtain a Foreign Business License. In this situation, the
manufacturing company would be required to maintain a minimum registered capital of two (2)
million Baht, while the service company would be required to maintain a minimum registered
capital of three (3) million Baht unless the MOC deems it necessary at its discretion for either, or
both, to maintain a higher minimum registered capital due to the nature of the respective
businesses.
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Note that due to a special exception granted to parties operating under a treaty with Thailand
issued by the MOC in 2019, US companies operating in Thailand under the Treaty of Amity
between Thailand and the US (see Chapter 8) are exempt from the above minimum capital
requirements until 2029.
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EXAMPLE: If we take the same facts as above, but instead of a German company it is a US
company operating two wholly owned subsidiaries in Thailand which qualify under the Treaty of
Amity between Thailand and the US, then the above explained minimum capital requirements
would not apply to the two subsidiaries until 2029.
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3. Foreign Business License Application
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As stated earlier, foreign companies seeking to engage in List 3 activities are required to apply for
and obtain a Foreign Business License prior to commencing operations.
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The Foreign Business Act sets forth the process by which the Foreign Business Committee
(“Committee™) reviews the application. It states that the Committee is required to rule on the
application within 60 days of submission. However, practically speaking, the application process
has two distinct steps. The first is the process by which the presiding official at the MOC accepts
the application for review by the Committee; the second is the Committee’s actual review of that
application.
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a. Acceptance by the MOC Official
a.FSHE R ZHE

An application for a Foreign Business License is submitted to the MOC, together with all required
documents and information.
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(Appendix D contains the Foreign Business License application form, together with an English
translation. Appendix E contains the initial list of supporting documents required to be submitted
with the application for a company limited.
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Appendix F contains the list of supporting documents required to be submitted if the applicant is
a foreign company seeking to operate as a branch, representative office or regional office.)
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The presiding MOC official, charged with accepting the application normally will not do so until
he is satisfied that all the documents are in order. Sometimes the official will perform the
preliminary inspection upon presentation, but usually he will require the person submitting the
application to leave it with him so that he can inspect the documents later. This can be frustrating,
because unlike the Committee’s review, the time frame for the official’s review of the application
is not specified by statute.
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The process is further complicated by the fact that the applicant will normally be required to
contact the same individual official each time he wants to follow up with the application until such
time as it is officially accepted. This can easily cause delays if the official becomes sick, goes on
vacation, etc.
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In order to avoid these delays, make sure that the person designated to submit the application is
familiar enough with the intended operations of the company to respond on the spot to the
official’s questions regarding the application.
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Also, when the official requests additional documents and/or information, make sure that the
designated person supplies those documents in a timely fashion.
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b. Review by the Committee
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Once the official accepts the application and issues a receipt, the sixty-day consideration period
begins (however the Committee may extend the consideration period for another sixty-day period
if it deems it necessary). Factors considered by the Committee when reviewing applications
include:
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i. The advantages and disadvantages to the nation’s safety and security;
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i1. Economic and social development;
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iii. Public order, good morals, art, culture and traditions of the country;
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iv. Natural resources, conservation, energy and environment, consumer protection, size of the
enterprises, employment; and
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v. Technology transfer and research and development.
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Technology transfer and research and development are likely to be the most important and the
MOC has issued a document advising foreign investors on how they should describe technology
transfer in the license application. Technology here is not just limited to R&D and use of
sophisticated equipment but also specifically includes, “administration, management and
marketing.” Also, any planned programs the company has with Thai universities are taken into
consideration by the Committee.
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In the event that the Foreign Business License application is rejected, the law requires that the
MOC inform the applicant within 15 days of the decision. The notification of rejection must be
in writing and expressly state the reasons why the application was rejected.
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If the application is rejected, the applicant has the right to appeal the decision. The appeal must
be submitted within 30 days of the date on which the applicant received the rejection notice. The
MOC Minister is required to rule on the appeal within 30 days of receipt.
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4. Nominee Shareholders
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Generally, nominee shareholders are individuals or companies that agree to hold shares on behalf
of the true owner(s) of the shares. In most such cases, the nominee shareholder and the true owner
execute an agreement stating that the nominee shareholder agrees to hold the shares in name only.
The true owner retains all rights of ownership and control (voting rights, rights to transfer, rights
to receive dividends, etc.) of the shares.
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This technique was commonly used in order for the company to avoid being legally classified as
a “foreign company” and the associated restrictions.
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Note, however, that Thailand forbids this practice and imposes severe penalties for Thais who act
as nominees and foreigners who “cause” Thais to act as nominees. The penalties also extend to



situations where Thai nationals aid foreigners in operating a business in contravention of the
Foreign Business Act.
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The penalties applicable to this practice prescribed under the Foreign Business Act range from
fines of 100,000 baht to 1 million baht and terms of imprisonment of up to three years or both.
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