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Chapter 2
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What are the Legal Issues Associated with the Start-up of a Company?
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There are several issues, both legal and practical, associated with the start-up of a private company
limited (“company”). The process involves registration with the Ministry of Commerce (MOC),
obtaining a VAT (Value Added Tax) Certificate, if required, from the Revenue Department; as
well as obtaining other government licenses and approvals that may be needed, depending on the
business activities the company seeks to engage in. Note that shelf companies are not readily
available in Thailand, so this process must generally be followed each time a new company is
formed.

HIRERRAT C“RAF7 ) HILVMHREEREMERR A @ gIpA R DY KL
B (MOC) VEM . MBS RIRBUIGER (VAT Gk (WERFED , DUAIRBUH AR AT g
i E A BUR VAT A E , X BT A E Ay TR SIS . R R, R ERA UK
 “msEam” , B BORUL, RERSOLETA A N # L U AR IX — A .

Appendix A contains the list of information required during the company registration process.
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Appendix B contains the list of documents required to obtain the company’s VAT Certificate.
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1. Promoters
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The parties responsible for registering the company with the MOC are referred to as the company’s
promoters. These must be at least 2 individuals (not business entities) and they must be available
to sign documentation, as required, during the registration process.
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The promoters need to be among the company’s initial shareholders immediately after the
company registration. Each is required to hold a minimum of one share upon registration — at
which time they are no longer promoters and become shareholders. However they are generally
free to transfer those shares to existing shareholders or third parties thereafter, if they wish to do
so. Individuals serving as promoters are not required to reside in Thailand.
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A promoter’s potential legal liability is generally limited to the par value of the shares they hold
after registration is completed. The promoters are also responsible for paying expenses associated
with the company’s registration — although after registration the company may choose to
reimburse them for those expenses.
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2. Timing
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Registration of the company occurs at the MOC and can normally be accomplished within one to
two weeks — actual time taken depends on factors such as:  the types of business activities the
company is to pursue, the speed with which the investor supplies required information and
documents, and the availability of the parties who are required to sign various documents.
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Note that if the company falls under the definition of “foreign” (as defined in the Foreign Business
Act) it will normally be required to obtain Cabinet approval or a Foreign Business License prior
to commencing operations (see Chapter 3).
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Applying for a VAT Certificate (if required) takes place after registration with the MOC and can
normally be accomplished within one week of providing all required information and documents
to the Revenue Department.
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3. Filings
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All documents associated with the company’s registration must be submitted to the registrar of the

Department of Business Development of the MOC, or, if the company’s office is to be located
outside of Bangkok, to the filing office of the province where the office will be located.
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All documents associated with the registration for the VAT Certificate must be submitted to the
District Revenue Office in Bangkok, or, if the company office is to be located outside Bangkok,
to the Revenue Office of the province where the office will be located.
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4. Company Name
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The first step in the company registration process is the name reservation. In order to reserve the
name, one of the promoters is required to apply via the internet at www.dbd.go.th.
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After this , the registrar will examine the application in order to ensure that:
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i.  No similar company names have previously been reserved; and that
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ii. The names submitted do not violate any ministerial rules.
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If any of the applicant’s proposed names are in conflict with either of the above, they will be
rejected. This process can normally be completed within two hours. However, if all the names
submitted are rejected, the applicant will need to re-submit the form requesting a different name.
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The registrar has considerable discretion with regard to the company names submitted. Often the
first name, or even the first two names, are rejected for violating one of the two rules stated above.
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Investors should therefore not invest in marketing materials containing the company’s intended
name until after the registrar’s approval of that name.
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Note that a name may be reserved for only 30 days from the date of approval. This means that if
the applicant does not take the next step in the company application process (submitting a
document called the Memorandum of Association) within 30 days of reserving the name, they
will be required to go through the reservation process again.
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5. Signatures
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Once the name is reserved, the company Memorandum of Association (MOA) must be submitted.
Appendix C contains the official MOA form together with an English translation. You can see
from the English translation that the MOA contains, among other things:
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1. The names and personal information of the promoters (minimum two individuals);
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ii. Amount of the company’s registered capital (see Section 7);
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iii. Province in which the company will be located (see Section 6); and
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iv. The company’s intended scope of business activities.
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Each of the promoters is required to sign the original MOA. This can cause logistical problems
if the promoters are located in different countries.
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6. Address
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The MOA must contain the physical address of the company to be formed. A PO Box address
will not be acceptable.
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During the company registration process the sufficiency of the company address is normally not
an issue. However, it can become an issue if the company is later required to obtain a VAT
Certificate.
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As part of the process to obtain a VAT Certificate the company is required to obtain the written
permission of the owner of the premises where the company will be located (if the company is not
the owner of those premises). Appendix D contains the permission form that the owner, or the

owner’s authorized representative, is normally required to sign, and an English translation.
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If the company address is a residential (not commercial) space, the building owner or landlord
will often be reluctant to sign this permission. A common reason for such refusal is that the owner
does not want the business traffic in the building that would be caused by allowing the company
to be situated there.
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Also, if the registered address is a condominium unit, be aware that some condominium buildings
include a specific provision in their standard sales agreements, or the condominium juristic
office’s rules, prohibiting the condominium owner from using their unit as a business address.
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7. Registered Capital
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Registered capital refers to the total financial responsibility of the company’s shareholders with
respect to the company. Each individual shareholder may make their investment in the company
by using either cash or non-cash assets. If non-cash assets are to be contributed, the shareholder(s)
should have such assets properly appraised during the company registration process. Each
shareholder is required to pay into the company a minimum of 25% of their shares 'par value. The
amount of capital actually paid into the company by the shareholders is referred to as the
company’s “paid up” or “paid in” registered capital.
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EXAMPLE: Suppose a company’s registered capital is set at 10 million baht; then 2.5 million
baht would be required to be actually paid into the company by the shareholders upon final
registration of the company.

s BB R AT EM AR N 1 000 J5, HATEA T RETEMET, BARF M
A SRRSO ZRER 250 T

Each shareholder should note that although he is generally required to pay in only 25% of his
shares 'par value upon registration, his potential liability associated with the company’s activities
is 100% of his shares par value.
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EXAMPLE: Suppose one of the shareholders in a company holds shares with a cumulative par
value of one million baht. Upon registration, however, this shareholder elects to pay into the

company the minimum of only 25% of the shares 'par value, or 250,000 baht. The company is
later sued by a third party in civil court for 20 million baht, which exceeds the value of the
company's total assets. The third party wins the lawsuit. As the shareholder has not paid in 100%
of his shares 'par value, he could potentially be required by the presiding court to pay into the
company the remaining 750,000 baht in order to enable the company to pay the judgment.
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Note that Thai law stipulates that the company’s debt to equity ratio may not exceed seven to one
— meaning that the company is not allowed to borrow more than seven times the amount of its
equity.
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EXAMPLE: Suppose a company is established, and its registered capital is designated at 10
million baht. According to the above rule, this company may not borrow more than 70 million
baht, unless the company's registered capital first increases accordingly.
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8. Minimum Capital
RIGEM B A

The general rule is that very low minimum registered capital is required for a company limited
(registered par value of each share must not be less than five baht per share). An exception to this
minimum registered capital requirement rule applies, however, if the company falls under the
definition of a foreign company (see Chapter 3). If so, the following rules apply:
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1. Ifthe foreign company engages in activities specified in the Foreign Business Act (see Chapter
3) its minimum registered capital must be the greater of either 25 percent of the company’s
average per year expenses for its first three years of operation, or three million baht fully
(100%) paid up. Some exceptions apply.
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ii. If the foreign company does not engage in the above specified activities, its minimum
registered capital must be two million baht fully (100%) paid up.
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9. Articles of Association
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Prior to final registration, the applicant will be required to submit the company’s Articles of
Association (“Articles”) to the MOC. The Articles state basic rules that the company is required
to follow after incorporation is successfully completed.
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These rules generally include the frequency with which directors "and shareholders ‘'meetings take
place, what constitutes a quorum at meetings, notice requirements for meetings, the numbers
required to pass a resolution at a meeting, etc.
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A company is normally completely free (within legal limits and as long as proper regulatory
procedures are followed) to submit its own unique Articles; however, many new companies will
instead initially elect to adopt standard Articles upon incorporation.
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Standard Articles represent very basic rules for the company’s operation that comply with Thai
law. Normally, if standard Articles are presented to the presiding MOC official they will be
accepted without amendment. Therefore, in order to avoid potential delays, many promoters
choose to register standard Articles at the time of registration and then adopt the company’s own
unique (non-standard) Articles at a later date. Appendix E contains standard Articles, presented
together with an English translation.
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10. Directors

HH

After registration, the company’s Affidavit, which is the document naming the company’s
director(s) and their authority to sign on behalf of the company, remains on file with the MOC.
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Directors are designated as authorized, or unauthorized, in the Affidavit: Authorized directors are
allowed to sign on behalf of the company, unauthorized directors are not.
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As a controlling mechanism, a company will often designate that only a combination of two or
more directors, signing together, are authorized to sign on behalf of the company. Also, many
companies will designate that a director(s) may sign on behalf of the company only in combination
with the company seal; making the physical presence of the company seal another control
mechanism.
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Appendix F contains the Affidavit form and an English translation. The company is required to
have a minimum of one director. Directors may be individuals only.
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Note that, unlike shareholders, directors (both authorized and unauthorized) have legal
obligations, and substantial liability, associated with the actions of the company. A person should
carefully consider this before agreeing to serve as a company director.
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11. Auditor Information
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During the company registration process the promoters will be required to supply the name,
license number, and remuneration of the auditor the company is to engage.
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12. Official Fees
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The official fees payable to the MOC are fixed, irrespective of the amount of the company’s
registered capital. There are two separate official fees payable at different stages of the
incorporation process:
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The first, payable at the time of approval of the MOA, is 500 baht.
F—NEIT R AAER ] B RPHEAERS SO, 2 9288k 500
The second, payable upon the company’s final registration, is 5,000 baht.
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13. Bank Accounts
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Immediately after registration is complete most companies will want to open a corporate bank
account. Requirements to open such an account vary from bank to bank, but generally, the
company will be required by the bank to provide its various company documents. Appendix G
contains a sample list of the documents and information which may be requested by the bank.
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Note that if any of the signatories for the bank account are foreigners, many banks will require
that each of the foreign signatories submit a valid work permit (see Chapter 5) prior to opening
the account.
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14. Public Access to Company Details
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After the company is successfully registered, many details regarding the company’s structure are
available to the public at the MOC. These details include the company’s list of shareholders and

directors, registered capital, articles of incorporation, registered address, auditor’s report, and
balance sheet for the preceding year, etc.
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